ACCESS TO THE PRESS — A NEW
FIRST AMENDMENT RIGHT

Jerome A. Barron *

The press, long enshrined among our most highly cherished
institutions, was thought a cornerstone of democracy when its name
was boldly inscribed in the Bill of Rights. Freed from governmen-
tal restraint, initially by the first amendment and later by the
fourteenth, the press was to stand majestically as the champion of
new ideas and the watck dog against governmental abuse. Pro-
fessor Barron finds this conception of the first amendment, per-
haps realistic in the eighteenth cemtury heyday of political pam-
phleteering, essentially romantic in an era marked by extroordinary
technological developments in the communications industry. To
make viable the time-honored “mnarketplace” theory, he argues for
a twenticth century interpretation of the first amendment which
will impose an affirmative responsibility on the monopoly newspaper
to act as sounding board for new ideas and old grievances.

There is an anomaly in our constitutional law. While we
protect expression once it has come to the fore, our law is in-
different to creating opportunities for expression. Our constitu-
tional theory is in the grip of a romantic conception of free
expression, a belief that the “marketplace of ideas” is freely
accessible. But if ever there were a self-operating marketplace
of ideas, it has long ceased to exist. The mass media’s develop-
ment of an antipathy to ideas requires legal intervention if novel
and unpopular ideas are to be assured a forum — unorthodox
points of view which have no claim on broadcast time and
newspaper space as a matter of right are in poor position to
compete with those aired as a matter of grace.

The free expression questions which now come before the
courts involve individuals who have managed to speak or write
in a manner that captures public attention and provokes legal
reprisal. The conventional constitutional issue is whether ex-
pression already uttered should be given first amendment shelter
or whether it may be subjected to sanction as speech beyond the
constitutionally protected pale. To those who can obtain access
to the media of mass communications first amendment case law
furnishes considerable help. But what of those whose ideas are
too unacceptable to secure access to the media? To them the
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mass communications industry replies: The first amendment
guarantees our freedom to do as we choose with our media. Thus
the constitutional imperative of free expression becomes a ra-
tionale for repressing competing ideas. First amendment theory
must be reexamined, for only by responding to the present reality
of the mass media’s repression of ideas can the constitutional
guarantee of free speech best serve its original purposes.

I. TeE RoMANTIC VIEW OF THE FIRST AMENDMENT:
A RATIONALE FOR REPRESSION

The problem of access to the press is not a new one. When the
Newspaper Guild was organizing in the late 1930’s, a statement
opposing that organization was prepared by the American News-
paper Publishers Association. Not surprisingly that statement
was given publicity in almost all the newspapers in the United
States. Mr. Heywood Broun, a celebrated American journalist,
prepared a two hundred word reply for the Guild organizers and
asked the hostile newspapers to print it: * “A very large number
of newspaper owners who had beaten their breasts as evidence of
their devotion to a ‘free press’ promptly threw the Guild statement
into the waste basket and printed not a line of it.”

Mr. Broun’s experience illustrates the danger posed by the
ability of mass communications media to suppress information,
but an essentially romantic view of the first amendment has
perpetuated the lack of legal interest in the availability to various
interest groups of access to means of communication. Symp-
tomatic of this view is Mr. Justice Douglas’s eloquent dissent in
Dennis v. United States: 2

When ideas compete in the market for acceptance, full and free
discussion exposes the false and they gain few adherents. Full
and free discussion even of ideas we hate encourages the testing
of our own prejudices and preconceptions. Full and free discussion
keeps a society from becoming stagnant and unprepared for the
stresses and strains that work to tear all civilizations apart.

Full and free discussion has indeed been the first article of our
faitk,

The assumption apparent in this excerpt is that, without govern-
ment intervention, there is a free market mechanism for ideas.
Justice Douglas’s position expresses the faith that, if government

1 Broun, Those Charming People, in ONE HUNDRED YEARS OF THE NATION 197,

199 (H. Christman ed. 1965).
2341 US. 494, 584 (1951) (emphasis added).
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